STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 15,128
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision of the Departnent of
Social Welfare that he was overpaid benefits in the ANFC and
Food Stanmp prograns from January through Septenber of 1997,
because his wife's income was not reported or counted during
that period. The issue is whether the petitioner's wife was

a nenber of his household at that tine.

FI NDI NGS OF FACT

1. The petitioner and his wife have been married for
sevent een years and have five children, four of whom aged
three to thirteen, still live with them The couple has had
a sonetines storny rel ationship and on occasion the wi fe has
noved out of the hone.

2. Sonetinme in |ate 1996, the petitioner was cut off
of Social Security benefits which he had been receiving on
account of physical and psychiatric disabilities. He
appeal ed that termnation and in the neantine he and his
wi fe, who was then working, went to the Departnent of Soci al
Welfare to discuss the famly's eligibility for welfare
benefits. They were told that they could not be eligible at
that time with both parents in the house. They were told

that the only way they could get benefits was if they |ived
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apart.

3. The petitioners claimthat the worker advised them
to nove apart to get benefits. The worker denies this
saying only that he gave themeligibility information but
t hat he never gave them advi ce about what they should do and
that he woul d not have advi sed anyone to contrive a
separation to becone eligible for benefits.® Both the
wor ker and the petitioner and his wife were credible and
sincere on this issue. The nost |likely occurrence, given
this conflict, was that the worker did tell the petitioner
and his wife that separation was a nethod to becone eligible
but that they m sunderstood that information as a suggestion
that they nove apart solely to becone eligible for benefits.

No finding can be nmade on his evidence that the worker gave
the petitioners the advice they now cl aim

4. Lack of money in the household and nounting debt
caused increasing stress for the petitioner and his wfe.

In January of 1997, the petitioner's wife noved out of their
househol d bot h because she could not bear to be with him and
endure the constant argunents over noney and because she

felt her absence would allow himto obtain wel fare benefits

! The worker testified that the Goup the petitioner was

assigned to woul d actually have favored hi mworking rat her
than splitting up with his spouse. He never expl ai ned what he
meant by that given the fact that the petitioner was
apparently found ineligible for ANFC on any basis prior to
his wife's departure. It was al so not nmade cl ear why the
petitioner was not considered for incapacity benefits given
his long history of receipt of Social Security disability
benefits.
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whi ch m ght ease sone of his tension.

5. The petitioner's wife went to live with a friend,
the sane friend she had lived with off and on during the
prior three years when she had | eft the hone due to marita
difficulties, including her husband s assaul tiveness. At
first she did not tell her husband where she had gone
because she was angry but soon called and gave hi m her phone
nunber. The petitioner took only her clothing with her to
her friend' s home. She was not required to pay any rent but
did help out with expenses. She stayed with this friend for
t he next nine nonths.

6. In February of 1997, the petitioner applied for
and recei ved ANFC benefits based on his statenment that his
wi fe was no |l onger in the household. He stated at the tine
of his application that he did not know where she was.

7. During the tine that she lived with her friend,
the petitioner's wife visited with her children at |east two
to three tinmes in any given week dependi ng on her work
schedule and at tinmes was able to visit daily. Wen she was
with the children she hel ped them cl ean the house, plant the
garden, played with themand took themto activities they
were interested in and nedi cal appointnments. She and the
children did the grocery shopping (using the husband' s Food
Stanps) and ran errands for the fam |y because her husband
rarely went out. She continued to pay all the household

bills which were in her name, including the tel ephone and
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the cable T.V. which she did not think her husband coul d
afford but which she felt the children needed. She paid her
own credit cards, car and insurance paynents. She al so
bought the children clothes, and small gifts, particularly
toys. The petitioner paid the other household expenses
including rent and the cost of gas for the generator which
they use for electricity and which is a maj or househol d
expense. Both she and the petitioner nade deci sions
regarding the lives of their children. Their personal
relationship continued to be strained and the wife did not
stay overni ght except on very rare occasions, once or twce
at nost during the nine nonth separation.

8. In June of 1997, the Departnent received
information indicating that the petitioner and his wife were
not really separated and that the situation had been
contrived. An investigator was assigned to the case who
went to the petitioner's honme at about 10:00 a.m and was
told by a daughter that her nother had been there that
nmorning and had just left. He attenpted to contact the
petitioner's wife at her work and was infornmed that she
wor ks the night shift as a security guard. Sonetine |ater,
the investigator returned to the petitioner's hone during
the day and found his wife there caring for the children.
The investigator talked to the wife who told himthat she
did not live there and gave her new address. He confirnmed

that she was receiving her nmail at the new address. She
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expl ai ned the situation, nuch as outlined above, and said
she had |l eft home due to their financial situation but hoped
she woul d cone back if her husband was able to get his
Social Security restored. She was very blunt about the fact
that she had left so the petitioner could get ANFC and t hat
she believed she had been advised to do so by her worker.
The investigator thanked her for her honesty and testified
at hearing that he found her to be truthful but that he had
to recommend "no absence" based on those facts.

9. On August 8, 1997, the petitioner was notified
that his ANFC woul d cease as of Septenber 1, 1997, because
his children were not eligible for benefits. The Departnent
| ater explained to the petitioner that the children were not
categorically eligible because his wife was not absent from
the hone. |In Septenber of 1997, when the petitioner |earned
that his Social Security benefits had been reinstated, the
Department agreed that the children had actually been
categorically eligible during that tinme even if the wife had
been present because the petitioner had now proven that he
was di sabl ed. However, the Departnent inforned the
petitioner that even though the famly was categorically
eligible the wife's inconme would have to be counted because
they felt she had continued to be a household nmenber from
February through Septenber of 1997. The petitioner
vehenently disputes this assertion and will not agree to

counting his wife's incone.
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10. I n the begi nning of Cctober, 1997, the petitioner
returned to her husband's hone because she m ssed her
children and because she believed that even with his Soci al
Security, the famly could not really live wthout her
income. The testinony of the petitioner's wife is found to
be entirely credible with regard to her establishing a
separate residence fromJanuary through Septenber of 1997
Furthernore, it is found that due to her obligation to
contribute to expenses in her new residence and the fact
that she did not reside with her children on a daily basis
that they were deprived of a significant degree of financial
and enotional support which they enjoyed when she was |iving

in the househol d.

ORDER
The decision of the Departnent finding that the
petitioner's wife resided in his household from January

t hrough Septenber of 1997 is reversed.

REASONS
The issue in this appeal has changed since it
commenced. This case is not about whether the petitioner's
children were deprived of parental support due to the
absence or incapacity of a parent, as it is, at |east now,
clear they were so deprived during the period at issue based

on the petitioner's incapacity alone. It is, therefore, not
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necessary to di scuss the regulations involving "deprivation
of parental support” found at WA M > 2331 to resolve this

matter.

The sol e i ssue which has energed here i s whether the
petitioner was required to report the incone of his wfe
during the nonths of February through Septenber when he
recei ved ANFC and Food Stanps. Under both of those
prograns, the incone of parents of children receiving

benefits who live together with those children in the sane

househol d nmust be reported and counted in determ ning
benefits. WA M 2242, 2250 and F.SM 273.1 (a)(2)(c),
273.9(b). The petitioner's wife's inconme is only reportable
and countable if she was living together with her children
in the sanme household from February to Septenber of 1997.
The facts found in this case clearly indicate that the
petitioner's wife had established a separate residence
during the time at issue. The evidence is absolutely
consistent that the petitioner noved out of her famly
resi dence and established another residence in the hone of
her friend at that time. Her notivation for noving out is
not rel evant except insofar as it mght tend to cast
suspicion on the actual establishnment of a separate
residence. Even if the facts established here that she
moved out solely so her famly could receive ANFC, that
reason alone does not mtigate against a finding that she

had i ndeed noved out if the facts supported it, although it
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m ght certainly justify the Departnent's close scrutiny of
the situation

A close scrutiny of the situation shows that the
petitioner's wife noved out for reasons in addition to a
desire to see her famly becone ANFC eligible, nanely
marital discord. The petitioner's wife's usual life with
her famly was interrupted by her nove--she no | onger sl ept
in their household, had to travel to visit her children, saw
them | ess often than before and was required to spend noney
on a new living arrangenent. The evidence shows that the
petitioner operated out of her friend s house and received
her mail there. There is no evidence that her nove was
contrived in the sense that she reported she had noved but
actually continued to live in her household in just the way
she always had. Even though the Departnment may not approve
of a separation which admttedly was designed to achieve
ANFC eligibility, that disapproval does not change a rea
separation into a sham

Al though it cannot be found that the worker per se
advised the famly to separate, the information conveyed to
t hem over the course of the past year has been, to say the
| east, nuddled. |In fairness, their current predi canent
cannot be laid entirely at their feet. Questions remain as
to why the famly was not assessed for eligibility based on
incapacity in late 1996; how the fam |y would have been

"better off" in a work programrather than separating, as
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their worker said, if they were not eligible under the
unenpl oyed parent category; and why the couple was not al so
i nfornmed that any separation which occurred would al so
trigger an attenpt by the Departnent to collect child
support fromthe wife.? It is quite possible that a nore
careful handling of this case would have avoided this
situation and the distress it may have caused to a famly
under a good deal of pressure already. In any event, as the
petitioner and his wife actually separated, her incone
cannot be counted in determning the eligibility of the
remai ni ng assistance unit at this tinme and the Departnent's
decision to the contrary, is reversed.

#H#H

2 It is not clear why attenpts to collect child support
fromthe wife were not made, especially since such an action
i kely woul d have renoved any purely financial reason for a
separation. O course, it is too late to pursue that renedy
NOW.



